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No. 76-2066 


In the 
UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


GEORGE HEATH, 
Petitioner-Appellant, 
-against- 
UNITED STATES OF AMERICA, 


Respondent~Appellee. 


BRIEF OF APPELLANT * 


Question Presented 
Whether the district court erred in failing to resentence 
appellant in light of the fact that the Board of Parole had 
issued a misleading policy statement in connection with the 
Board's newly adopted guidelines relating to the period of 


incarceration required to be served before appellant would be 


eligible for parole, which guidelines effectively extended 


appellant's period of incarceration and which guidelines and 
policy statement actually mislead the district court at the 
time appellant was resentenced pursuant to the remand of this 
Court. 

* Appellant Heath has previously filed his own brief, which 
is also before this Court. However, although that brief bears 
this counsel's name, counsel neither subscribes to or otherwise 


endorses said brief for the reason that appellant Heath did not 
advise or consult this counsel prior to submitting the same. 


Statement of the Case 


On March 6, 1973, after a trial in the District 


Court for the Eastern District of New York, a jury convicted 


appellant of the offense of violating 18 U.S.C. §§ 2113(a), (d) 
and (e), in that, on or about October 12, 1972, appellant had 
participated, with two others in a robbery of The Chase 
Manhattan Bank, and had taken approximately $22,558 (Counts 
Two and Three of the indictment in 73-CR-116). Appellant was 
also convicted of violating 18 U.S.C. § 371, in that, on or 
about January 11, 1973, appellant had used firearms to commit 
the offense of conspiracy to commit bank robbery (Counts Four 
and Five of the indictment). Because appellant was found 
guilty under Count Two (robbery with a gun), he could not be 
found guilty under Count One (simple robbery). 

On May 25, 1973, the district court sentenced 
appellant to imprisonment for a period of ten (10) years 
pursuant to 18 U.S.C. § 4208(a) (2), on each of Counts Two, 
Three, Four and Five, to run concurrently. 

On October 17, 1973, this Court reversed the 
October 12, 1972, bank robbery conviction (Counts Two and 
Three) but affirmed the January 11, 1973, conspiracy and 
firearms conviction (Counts Four and Five). The Government 


then had Counts Two and Three dismissed. 


On December 14, 1973, upon a remand from this 
Court, the district court resentenced appellant to serve 


eight and one-half (8-1/2) years pursuant to 18 U.S.C. 


§ 4208(a) (2), (i) in connection with Count Four of the 


indictment and (ii) four (4) years in connection with 
Count Five of the indictment, both sentences to run con- 
currently. 

By order dated June 9, 1975, the district court 
denied appellant's application for relief pursuant to 28 U.S.C. 
§ 2255, on the ground that appellant's claim against the 
Board of Parole had been considered and adjudicated in favor 
of the Board of Parole by Chief Judge Sheridan of the District 
Court for the Middle District of Pennsylvania. 

Appellant appealed the decision of the distr’: 
court to this Court, which on December 12, 1975, remanded the 
matter to the district court “for further consideration in 
the light of United States v. Slutsky, 514 F.2d 1222 (2d Cir. 
1975) .” 

Pursuant to an order of the district court dated 
January 30, 1976, appellant was brought before the district 
court for a hearing pursuant to the remand, and on February 25, 
1976, a hearing was held. Appellant appeared pro se. By 
order dated March 1, 1976, the district court dismissed 


appellant's application pursuant to 28 U.S.C. § 2255. 


On March 8, 1976, appellant requested that counsel 
be appointed in connection with a rehearing on the matter. 
Accordingly, on March 19, 1976, the district court ordered 
the appointment of the undersigned in connection with the 
rehearing. 

Counsel represented appellant in connection with the 
rehearing (Civil Action No. 75-C-956) which had been assigned 
a new case file number (Civil Action No. 76-C-516). Accord- 
ingly, counsel treated Civil Action No. 76-C-516 as a petition 
for rehearing in the previous action (Civil Action No. 75-C-956). 
The issues considered by the district court under the new case 
file number were those which could have been raised at the 
February 25 hearing. 

The district court (Weinstein, J.) dismissed each 
of the claims, finding no basis for further relief. Appellant 


Heath appealed. 


Argument 
THE DISTRICT COURT ERRED IN FAILING TO RESENTENCE 


APPELLANT IN LIGHT OF THE FACT THAT THE BOARD OF PAROLE HAD 
ISSUED A MISLEADING POLICY STATEMENT IN CONNECTION WITH THE 
BOARD'S NEWLY ADOPTED GUIDELINES RELATING TO THE PERIOD OF 
INCARCERATION REQUIRED TO BE SERVED BEFORE APPELLANT WOULD BE 
ELIGIBLE FOR PAROLE, WHICH GUIDELINES EFFECTIVELY EXTENDED 
APPELLANT'S PERIOD OF INCARCERATION AND WHICH GUIDELINES AND 
POLICY STATEMENT ACTUALLY MISLEAD THE DISTRICT COURT AT THE 
TIME APPELLANT WAS RESENTENCED PURSUANT TO THE REMAND OF THIS 


COURT. 


Although the district ‘“urt by its Memorandum and 
Order in Civil Action No. 75-C 956, dated March l, 1976, 
stated that it "was aware of the procedures and guidelines of 


the Board of Parole at the time of resentencing", and has 


indicated in the final judgment being appealed from (p. 11) 


that "were the sentence to be imposed now, it would be 
identical with that now being served", appellant, nevertheless, 
contends that he was resentenced under a mistake ©’ fact which 
affectec the duration of his sentence for the reason that it 
was a significant factor considered by the district court at 
the time of resentencing. On November 13, 1973, the Board of 
Parole published guidelines which it would consider in fixing 
the time for an inmate's early release. Appellant contends 
the district court did not know that the guidelines would 
be enforced to the detriment of appellant in that his term 
of imprisonment would be extended contrary to the reasonable 
expectations of appellant and the district court.* The 
circumstances under which appellant was resentenced are 
such that resentencing would be appropriate and just. 

There is law to the effect that appellant may move 


for reconsideration of his sentence where the sentence was 


* The guidelines were published for the first time in the 
Federal Register on November 19, 1973, 38 F.R. 31942, 28 C.F.R. 
§ 2.52 (1973). See Exhibit A hereto. 


founded upon error. In Putt v. United States, 363 F.2d 369 
(Sth Cir. 1966), appellant appealed from a court order denying 
relief on a motion pursuant to 28 U.S.C. § 2255. Appellant 
complained that his sentence was void because the presentence 
report contained false information. It was held that where 
the false information had no effect on the sentence, the mere 
presence of the information would not constitute a ground for 
relief. The court indicated that had the false information 
affected the sentence, there might be a basis for relief 
pursuant to 28 U.S.C. § 2255. 

In Parness v. United States, 368 F.2d 327 (3rd Cir. 
1966), cert. denied 386 U.S. 919 (1967), appellant moved 
pursuant to 28 U.S.C. § 2255 to vacate and correct his sentence 
on the ground that it had been based upon false information in 
the presentence report. The court denied relief, holding that 
appellant's sentence had not been affected. 

Although counsel does not take exception with the 
knowledge of the district court of the guidelines of the 
Board of Parole, appellant takes the position that the policy 
statement of the Board of Parole was misleading because 
the district court was led to believe at the time of 
resentencing that the guidelines were only to be considered, and 
would not be determinative with respect to when appellant would 
be eligible for early release. Appellant also contends that 


the guidelines were misleading in the same _»nse the presentence 


reports referred to above might have been misleading. Assuming 
those presentencing reports had been found misleading, the 
decisions may have gone the other way. Likewise, the district 
court may have decided on a different term of imprisonment had 
it known more about the impact of the guidelines at the time 
appellant was resentenced. 

In United States v. Hunt, 413 F.2d 983 (4th Cir. 
1969), the court noted that where defendants were sentenced 
to less than the maximum term of imprisonment, they would 


have no remedy pursuant to 28 U.S.C. § 2255 "absent extra- 


ordinary circumstances". Id. at 984. Appellant takes the 


position that the sentencing judge's lack of knowledge with 
respect to the impact of the Parole Board guidelines is such 


an extraordinary circumstance. 


Appellant agru:ss that even though the district 
court had knowledge of the existence of the guidelines of 
the Board of Parole, the court could not have known 
that the guidelines would be heavily relied upon to the 
exclusion of other factors in determining when a prisoner 
would be eligible for parole. 

In Kortness v. United States, 514 F.2d 167 (8th Cir. 
1975), the court noted that although the guidelines purport to 
be discretionary, the facts indicate that the Board of Parole 
adheres to them in the great majority of cases. Appellant 


argues the guidelines are deceptive and misleading because 


as of December 14, 1973, the district court could not have 
known what impact they would have upon his sentence. The 
court in Kortness stated that during the period October 19, 
1973, to March 6, 1974, 88.4% of the decisions at initial 
parole hearings were within the guidelines. 514 F. 2d 167, 
169. In Grasso v. Norton, 376 F. Supp. 116, 119 (D. Conn. 
1974), the court noted that the Board of Parole follows its 
guidelines in 92 to 94% of all instances. 

Appellant takes the position that the Court should 
exercise its discretion to remand this case to the district 


court with instructions that he be resentenced. 


Conclusion 


For the foregoing reasons, the Court should remand 
this matter to the district court with instructions that the 


earlier sentence be vacated and that appellant be resentenced. 


July 27, 1976 


torney for¥Appellant 
GEORGE HEATH, 
One Chase Manhattan Plaza, 
New York, N. Y. 10005 
(212) 422-3000 
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TasBLe II—YourH Gume.ines FuR DECISION-MAKING 
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Offender Characteristics—Purdle 
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guns), of multiple weapons 
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“Soft Dirge) sale CRSOO $5,000) 
Fonbezzienent (20,000 $100,000) 
itterstate transportation of stolen/forged securities ($20,000 or over) 
Orpanized velicle theft 
Receiving stolen property ($20,000 or over) 
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CUSTOMARY TOTAL TIME (IN MONTHS) SERVED BEFORE RELEASE (INCLUDING JAIL 7IMtE) 


(REVISED OctoserR 1973) 
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Froguosis (Saliout Factor Scure) 
Offonse Characteristics—Sevority of Offense Behavior (Examples) » —___ eer nee = camer 
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Drugs; 
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“Heavy Narcotics", sale for profit [no privr conviction for sule o 
heavy sarcoties} 6 
“Soff Drugs’, sue (nore than $5,000) 
Extoytion 
Mann Aet (foree) 
Sexual Act (force) 
Groutest... 2 <i (Specific ranges are not given dus to 
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Teutulive Decision ... 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


GEORGE HEATH, 
Petitioner-Appellant, : Docket No. 76-2066 


-against- AFFIDAVIT OF SERVICE 
UNITED STATES OF AMERICA, 


Respondent-Appellee. 


STATE OF NEW YORK, ) 
) ss.: 
COUNTY OF NEW YORK, ) 


JAMES BING, being duly sworn, deposes and says: 


(1) deponent is over the age of 18 years, is not a 
party to this action and resides at 42 Tuxedo Road, Montclair, 
New Jersey 07042; and 


(2) that on July 27, 1976, deponent served the 
attached Brief of Appellant upon Appellee by mailing to the 
United States Attorney for the Eastern District of New York, 
225 Cadman Plaza East, Brooklyn, New York 11201, a true copy 
thereof securely enclosed in a postpaid wrapper in a United 
States Postal Service Box located in the lobby of One Chase 
Manhattan Plaza, New York, N. Y. 10005. 


te . a anes Bi; 


Sworn to before me this 
27th day of July 1976. 


fell 2 Public 


RALPH M. DIONNE 
Public, State of New Yor ° 
1-6042070 


No. 4 
eyed in Gueens County 
in Mew York County 
Commission Expires March 30, 197@ 
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